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INTRODUCTION. 

Since the outbreak of the World War it has been frequently 
stated that the fabric of international law has been all but 
destroyed; and the old barb@rous methods of making war seem to 
Me been revived in the modern civilized world. 

It is a fact that the history of the war during the past 
three years is full of examoles of violations of the most sacred 
and fundamental provisions of the Laws of War, although no 
belligerent hes denied the existence of international lew as a 
body of rules binding upon them. 

However, it is very interesting to note, wnerever there 
have been violations tne violating belligerent has sougnt to 
Delay its conduct on the ground of military necessity or 


Because of alleged prior breacnes of law by its enemies. Military 


necessity and retaliation are two totally different subjects 


whien, in my opinion, have to be kept strictly separate. I 
have assayed the task only of investigating tne former subject. 
As to tne latter, it does not concern the purpose of the present 
discussion; and it will not therefore be considered in this 
paper. 

For convenience of study, it will be well first to 
consider the question of self-preservation upon whicn the so- 
called German doctrine of kriegsraison purports to rest, next 
to discuss the fundamental vrincivles underlying the modern law 


of belligerent overations and also the vrinciple of military 


necessity as understood by the civilized nations; in the tnira 
place, we will consider the doctrine of kriegsraison which is put 
forward by German writers and officially countenanced by tne 


German Government; then to investigate its aovlication and 


détermine to what extent such necessity may concievably justify 


severe measures. With this object in view and roughly corres- 
ponding to the division just made, we nave divided our treatment 
into the following chapters:- 
I. Necessity of Self-preservation. 
II. Laws of War and Military Necessity. 
III. German Doctrine of Necessity: Kriegsraison. 


IV. Application of Kriegsraison in the present War. 


CHAPTER 1 


NECESDIVY OF SRLI=PRESERVATION 


A ió 


CHAPTER 1 


NECESSITY Or SELE-PRESERVADION 


the most important of the fundamental rights of states 
is tnat of self-preservation. It is the first law of nations. 
It underlies all positive rules and customs, and takes prece- 
dence of all other rignts and duties. This is a principle 
recognized and maintained by nearly all the authorities on 
international law. Twiss, for example, states that "of the 
primary or absolute rights of a nation the most essential, and 
as it were, the cardinal right, upon which all others hinge, 
is that of self-preservation. “nis rignt necessarily involves, 
es subordinate rights, all other rights which are essential es 
means to secure this principal se o Wheaton, says that 
"of tne absolute international rights of states, one of the 


most essential and important, and that vhicn lies at the founda- 


tion of all the rest, is the right of self-preservation. It is 


not only a rignt witn respect to otner states but a duty with 
respect to its own mmemvers, and tae most solemn and important 
Unsch tha state owes to them. ‘his rignt necessarily involves 
all otner incidental rignts which o essential as means to 
= 

give effect to tne orincipal end." P Galvo, & Latin 
American writer, says "One of the essential rignts innerent in 
the sovereignty and the independence of states is taat of self- 


(1) The Law of Nations in Time of Peace (1861) p.144, Sec. 99 
(2) Elements of Int. Law (1889) p.82. 


rae 
preservation. This right is the first of all absolute or per- 
manent rights and is tae fundamental basis = a great number of 
Meecessory, secondary or occasional rights." | Bayer, € noted 
Swiss-Belgian Scholar, says "these rights of sel f-preservation, 
respect, independence And mutual trade, which can all be carried 
aca to a Single rignt of self-vreservation, are founded on the 
Ber motion of the state ss a person of the law of nations. 
Mhey form the gen2ral statute (loi) of the law (droit) of nations 
moea constitution of our political civilization. The 
recognition of a state in tae quality of a subject of the lar 
Mine tons imblies ipso jure tae recognition of its legitimate 
possession oz tnose rigats. “hey are called tne essential or 
fundamental, primordial, absolute, vermanent rignts, in opnosi- 
tion to those arising from exoress or tacit conventions, which 
are sometimes y as hypothetical or conditional, relative, 
a 
accidental rights. John Westlake, one of the recent leading 
English authorities, declares that "he writers on international 
law often class the nrinciple of selí-vreservation among their 
fundamental, primitive, primary, or absolute rights. It is no 
doubt a vrimitive instinct, and an absolute instinct so far as 
it has not been tamed by reason and law, but one great function 
(3) 
= ten is to tame it." 


From these opinions of tne leading vriters of different 


countries, it is quite clear that the riznt of self-preservation 


ie Dra Theorague et pratique, oth ed. Vol. I Sec.208. 
Principes du Droit de Gens (1896) Mods ed? 


L. Oppenheim - Collected papers of John Westlake (1914 )p.112 


Do 
is primary, absolute, instinctive, perranent and fundamental. 
his rignt of state in tne eyes of international law is to be 
maaerstood in tne Sense in whicn tne rigat of an individual to 
defend himself against an unlawful attack of the assailant 
threatening tne life of the unlawfully attacked. It is in this 
sense that Hobbes emphasizes tne ‘ius necssitatis'; "if a man 
by the terror of present death be compelled to do a fact against 
the law, he is totally excused; wn no law can oblige a man 
to abandon his own nreservation." Corresponding to the indi- 
vidual right of self-defense the corporate person of every state 
is vested with the inherent right of self-preservation. Thus 
Bonfils ae conservation de soi-meme est un 'devoir' nour 
les Etats." Rivier declared tnat "tie excuse of necessity 
has always been a no pirate nemconsiaa formori itewill not 

a 

be refused to states". LAS Toa is resson Laat a state, in 
order to protect and preserve its existence, may, in case of 
Satreme necessity, commit what would ordinarily be an infraction 
of the law of nations and Violate LM territorial s@€vereignty or 
international rignt of another state. ‘hese infractions and 
violations in self-preservation are not prohibited by tne lew of 


nations, taey are excused or justified in cases ol necessity. 


dowever tne excuse of necessity is by no means universally 


@eeepted. “vo some publicists, it is theoretically unsound and 

practically dangerous; to some others it is not vermissible 

because it is liable to abuse. Still otner writers such as 

Halleck and Valvo, while admitting the rimt of self-preservation 
) Coleman Phillipson - Int.Law & The Great War (1915) p.30 


) Droit- International public, sec. 242. 
ey Principes, Vol. I p.278. 


by Means of acts violating the sovereignty oi another state, 


My that it is a "pacific right". They regard any invasion of 


a state's territory as "imperfect war". But in general, most 


of the authorities on international law recognize tnat tne 
violations of other states in the interest of self-preservation 
are excused in cases of urgen necessity. It will be seend from 
the following ovinions of the most nrominent authorities that 
tne right of self-vreservation takes precedence of all other 
MEROS and duties. It is inalienable; and it can not be lost 


or bargained away. 


(an) 


Hugo Grotius who is universal ly recognized as the 
, y 
Father of international law, says:- 


"Necessity, the nrotectress of numan infirmity, breaxs 
through all human laws and all those made in tne spirit of 
human regulations. tas prosecution or à just var, any 
power has a rignt to taxe possession ot neutral soil if tnere 
be real grounds, not imaginary fears, for supposing the enemy 
intends to make nimself naster of tne same, especially if tne 
enemy's occupying it would be attended with imminent and irre- 
parable mischief to tnat oe 

=) 
Sir Robert Phillimore, a famous Enzlish jurist, has 


PO llowing to say on this cubject:- 
Pree right of self-preservetion is the first law of 
nations, as it is of individuals It may haopen tnat the 
same right may warrant her in extending nrecautionary measures 
without limit, and even in transgressing the borders of her 
neighbor's territory. for international law considers the 
rignt oí self-preservation as nrior and varamount to that of 
territorial inviolability, and, where they conflict, justifies 
the maintainance of the former at the expense of e ae rignt. 
3 
Another famous *nglisn jurist, Deavers miss, has the 


semalar expression on the use of neutral soil: 
) Law of lar & Peace Vol II ch. 2 Par. 


ier. Lay (1879) ch. 10 (EC XT) 
| mam of nations - p. 149, See. 102. 


"Wnen tns safety of the state is at stake, the right 
NeT T=nreservatioóon may warrent a nation in extending tne 
preceutionary measures heyond the limits of its own Gominions, 
and even in trespassine with that object on a neighbor's 
memriuory. AS tae ment of self-preservation is rior and 
paramount to the rirıt of dominion and pronerty, in the case 
di vidua1s, so the risit of Self-nreservation is prior 
AS remount to the riznt of territorial inviolability in 
tne case of nations, and if ever trese rights conflict tne 
Pomer is entitled to prevail within tne limits of the 
necessity of the case." 

a 


cara William Hall, anotner =m=lien jurist, says: 


Hine risut oí selí-preservation in some cases justifics 
comuissions of acts or violence against a friendly or neutral 
state, vnen from its position and resources it is capable of 
being made use of to dangerous eriects by an enemy, wnen there 
is a known intention on his ‘art so to maxe use of it, and men, 
meme is not forestalled, it is almost certain trat he will 
Succeed, eituer tnrougn the nelplessness of the country or hy 
means of intrigues with a party in it." 
(2) 

Oppenheim, one of the leading Lnzlish authorities.today, 

gives the following opinion on the violation of neutral territory: 


Tt is a fact tnat in certain cases violations committed 
in self-oreservation are not prohibited by the Law of Nations. 
Ile is frequently maintained that every violation is excused 

as long as it was caused by tne motive of self-preservation, 
but it becomes more and more recognized that violations of 
Other states in the interest of self-preservation are excused 
BRR Ses Of ‘necessity’ only. Such acts of violence in the 
interest of self-vreservation are exclusively excused as are 
necessary in seli-defense, because otherwise the acting state 
Mould have to suifer or nave to continue to suffer a violation 
Ernst itself. " 


examine the ovinions of tne American writers. 


let us 
T 3 A em (3). .. uns a a: r 11 
Francis Nharton, in his "Digest of Internationel Law , says: 


Now, 


Emai onon tae territory or territorial waters of a 
foreign state is excnsable when necessary for self-protection 
in matters of vital immortanc?, and when no ot1sr mode of 
relief is attainable." 
(4) 

720) } avis, another american writer, says: 
A trem on Int, DEW P. 273 
Bj int. Lam - (19057 p. 178 
med em) Vol. [I Sec. 17,50 ano 38. 
4) Elements of Int. Law (1908) p.93. 


"This is called into being whenever the cornorate exis- 
tence of a state is menaced and corresponds to individual rizht 
of self-defense. ‘Whe danger may be internal, as in case of 
insurrection or rebellion, or external, as in case of invasion, 
eitner real or threatened, “he rient of self-preservation is 
Burst law of the nations, às it is of individuals. A 
society which is not in condition to reveal agression from without 
is Wanting it its principal duty to its members of which it is 
composed, and to iia end of its institution." 

28 
Hannis Taylor, in his work on international public law, 


has the following expression: 


"In the corporate person of every state is vested the in- 
herent right of self-preservation which, when exercised in a 
defensive form, embraces not only all those means throuzh 
which each independent political community guards its territory 
Rom SC tus! invasion, end the nerson and property of its 
citizens, at nome and abroad, from injustice and violence, but 
also the permissible measures through which such a community 
may take defensive action either within foreign territory or in 
non-territorial waters when eitnor is unlawfully employed as a 

Starting point for attacks against it." 


ine excuse of necessity for self-preservation is recoznizeä 


not merely in England u United States but in other countries 
2) 


as well. Anäres Bello, wno may ve considered representative 


of Latin American tnousnt aná practice, says: 


"There is no douot tnat every nation ms the right of 
self-preservation and is entitled to take vurotective measures 
against any danger whatsoever; but tais danger must be great, 
manifest and imminent, in order to maxe it lawful for us to 
exact by force that anotrer nation alter its institutions for 
our benefit." 

(3) 


Rivier gives the following opinion: 


| "When a conflict arises between the rignt of self-vreserva- 
tion of a state and the duty of that state to resvect the right 

of another, the rignt of self-preservetion overrides the duty. 

A man may be free to sacrifice himself. It is never nermitted 

to a government to sacrifice tne state of which the destinies 

are confided to it. The government is then authorized, and 

even in certain circumstances bound, to violate the right of 

er 71901) P.405 

(2) Princivios de Derecho de Jentes. Pt. I, Ch.I, VII. 

(3) Princines du droit des gens - vp.277-278. 


ie 


another country for the safety of its own. That is the excuse 
of necessity, en apnlication of the reason of state. It isa 
legitimate excuse.----" 


The above quotations from the leading authorities show 
convincingly that a state while in extreme necessity of self- 
Preservation is fully justified in committing any action which 
would constitute a wrong and violation ot international law 
Beer normal comitions. In civil actions, for example, the 
plea of urgent necessity mignt be admissible as a defense. 
Dimer ly it might in certain circumstances operate to excuse 
particular acts otherwise falling within the spnere of criminal 
law. And such acts must nave direct reference to the immediate 
demands of self defense. ‘hat is, when there is no way of 
escape from an assailant, acts of self-defense resulting in the 
ISS death will fall within the class of justifiable homicide, 
provided that no more force was used by tre nerson attacxed than 
was necessary, that the attack could not reasonably have been 
averted by anything les: than tne means edonted, and that the 
nature of the counter-attack was not more serious than that 
of tre attack. Apart from this extreme case of self-defense, 


there can be no justification for an act of homicide. Like 
these justifiable exceptions in municival law, there are inter- 
national cases in wnich tne violation of tre rizuts of another 
State may be excused, on tne grounds of self-preservation. But 
Bes 14 must be shown tnat injury ol a very grave character 
was threatened; tnat tnere was no otner means of avoiding it; 


and that notning wes done in excess of the requirements of selí- 


preservation. Under otner conditions there can not be any justi- 


a 


Poacetion for an ect of violence against a friendly or neutral 
state. In spite of this understanding the reason of things makes 
it necessary for every state to judge ior itself when it considers 
that a case of necessity has arisen, and it is therefor impossible 
to lay down any Gefinite rule regzardinz the question when a state 
Mey or may not have recourse to self-help which violates the 
rignts of anotner state. ¿Lverytning depends entirely upon the 
Gireumstances and conditions of tne special case whicn occurs in 


practice, and it is therefore oí value to examine some nistorical 


instances so far as they have involved the plea of necessity for 


self-nreservation. 


DAS BND SEIZURE Of THs DANISH FLSET. 

One of the most remarxeble instences of the violation 
of the rignts of another state on the ground of self-preservation 
was tne seizure of the Danisn fleet by England in 1807, At that 
time tne Danes were in possession of a considerable fleet; iney 
nad no army capable of sustaining an attack from the French forces 
“then massed in the north of Germany. After the treaty of Vilsit 
the British government became cognizant of the existence of some 
Secret articles of this treaty that France should be at liberty 
to Seize tie Danish fleet and to use it against Great Britain 
which was chen resing war aeainst France. If vossession had been 
meee, the British nosition would have been greatly endangered. 
On the other nand the French torces were within easy striking 
Stance; orders were in fact issued for tne entry of the corps 
of Bernadotte ana Davoust into Denmark before ijapoleon vecame 
aware of the despatch, or even of the intended aespatch, of 
English ion! Under these circumstances tne British govern- 
ment demanded tnat »enmerk s.ıoulä deliver up ner fleet to the 


custody oi Great Britain, and tnat, 'if tne demand oe acceded 


every ship of the navy ol Denmark snall, at tne conclusion of 


a general veace, be restored to her in tne same condition ana 
state of equivment as when received under the protection of the 
British flag.' anô at the same time the means of defense arainst 
French invasion and a guarantee of her whole vossescions were 
offered to Denmarx by England. Denmark, however, refused to 
comply with the British demand, whereupon the British sovermuent 
reservation hed 


Vol. Elo and Hall, see.864 


arisen, shelled Vopenhagen, aná seized the Danish fleet. “his 


Peet cice of the right of self-defense has been justified by the 


best authorities of Great Britain but it has been frequently 
condemned by continental writers. 


(1) 


CABE OF sARESLIS ISLAND. 
Amelie Island, at the mouth of St. Mary's River in 


= 


Mmrorida, and at that time belonging to Svein but very near to 
the boundary of Seorzia, was seized by a band of buccaneers, 
under the direction of an adventurer named licSregor, who in the 
name of tne insurgent Sranisn colonies of Buenos 

Venezuela preyed indiscriminately on the commerce of Spain and 
the United State. In the lanzuaze of Mr. Adams, secretary 

of state of the United states, the buccaneers "assumed an atti- 
tude too pernicious to tne peace a.d tne prosperity oi tnis 
union and of its citizens to be tolerated." ne Spanien au- 
thorities made "a feeble ¿nd ineffectual ättennt to recover 
possession oi tne island", end the nuisance was one which 
required immediate action. President Monroe called his cabinet 
together in October 1817 and directed that a vessel of war should 
proceed to the island and expel tne marauders, destroying their 
work and vessels. This expedition was ‘ollowed by protests, not 
merely from Onis, the Spanish minister at Washington, but from 
Pazos, the agent of the as yet unrecognized Snanig-American 
colonies. However tne United States maintained that necessity 
justified an invasion of foreign territory so as to subdue an 
exoected assailant, and on this ground may be sustained the 


(1) See Ovpenneim, Vol I, 180; Westlake, Vol. 
Interna tionel Law Digest, Vol. I, sec. a0a. 


Like 


expedition against Amelia Island, and otaer similar cases such 


Varas, Pensacola and otner Florida nosts. 


(1) 


asit ne Seizure or St, 


JASE OF THE "CAR 


LINE" 


Another important illustrative case is that of tne 


Seeroline”. In 1833, during the Fenian raids in Canada, a 


large body of vanadian insurgents and the United States sym- 


vathizers had assembled in the state of New York, wnere they 


obtained small arms and twelve guns by force from un arsenal, 


fired shots across the river Niagara into British territory, 


and where prevarations were made for a descent on Canada, by 
pr el y 


vessel 


This 


Ramo! Inot: 


means of a small steamer called the 


was emnloyed by the mean at Black Rock and on Navy Island in 


communicating with the mainland. On the 29th of December its 


destruction took place. Accordinz to the denosition of the 


master, the "Saroline" left Buffalo on the 29th of December 


Tor the nort of Schlosser, which was also in New York. On the 


Way he cause a landing to be made at Black Rock and tne 


7 == 4 


American flag was run up. After the steamer left Black Rock 


a volley ot musketry was Tired at ner from the canadian 


but without injuring her, She then lamed "a number of 


passengers" at Navy Island, and arrived at Schlosser sbout 


ROO P.M. in the same afternoon, Sne made two 


Subsequently, 


more trips to Navy Island, and returned finally to Schlosser 


about 6:00 P.M. During tne evening about 24 persons, 
(1) See Oppenheim, Vol. I, 180; Westlake, Vol.1, 313; Wharton, 
50c; Hall, sec. 84; J. B. Moore, Digest of International Law, 
ieee il, DA, 409; Vi, 261, and VII, 979. 


ie. 


eitizens of the United States, came on board and asked to be 
permitted to "remain on board all night." At midnight about 
70 or 80 armed men bosrded the steamer and attacked the vnersons 
on board with muskets, swords, end cutlasses. “he "vassengers 
and crew" of whom there were in all 33, merely endeavored to 
escape. After this attack the assailing force set the steamer 
meio. Cut her loose, and sent her adrift over the Niagara 
Falls. Only twenty-one of the nersons on board had since been 
found, and one of these, Amos Durfee, was killed on the dock by 
a musket ball. Several others were wounded. ‘Twelve were missing 
After tae "Caroline" was set adrift beacon lights were seen on 
the Canadian siae, and cneering was heard, and it was not E y 
al 
that the assailants belonged to tre British force at er 
On receiving information as to tnis violation of American 


sovereignty the United States vovemment. calied on tne British 


sovernment to show a necessity for self-defense, instant, over- 


whelming;--leaving no cnoice oi means and no time for delibera- 


tion;-- and also that nothing was done in excess of tne require- 
ments of self-defense. In the negotiutions which ensued Great 
Britain complained that a hostile ex edition had been permitted 
by the United States Government to organize on American terri- 
tory without any effort being made to suvoress it; and that 
American citizens had supnorted the seditious movements directed 
Aras t tae safety of Canada. The Jnited States Government, 

on the otier hand, comnlained that the attack on the "Caroline" 


was not such as was warranted by the necessity of self-defense; 


122 
tnat it was made upon & passenger ship at night; that it wes an 
invasion of United States territory; and that though the case had 
Beem provani to the notice of the British Secretary for Foreign 
Affairs, unnecessary delay had taken place in the communication 
memes decision in the matter, The negotiations lasted over fiv 
years, but the matter was in the end settled amicably. “he 3ritis 
Government expressed its regret for what nad occurred, and als 
that an apology had not been made at the time. At the came time, 
DST as related to tne violation of tne United “tates territory, 
it maintained tnat tnere was no cioice of means, because there 
was not time for enplication to tne american Sovernment; it had 
eo Shown itself to be porerless; ana a regiment of militia 
was actually looxing on at the moment witnout attemnting to check 


the measures of tne insurgents, Invasion was imminent; tnere 


was tnerefore no time for deliberation. zinally notning had te en 


done in excess of wnat the necessities of tre oc:sasion rewired, 
tor tns reason that the British forces nud confined their action 
we the Cutting adrift of the vessel, and so devrivina the 

invaders of their means of access. “ne United States tovernuent 


E s 4 = ers A 3 a > Ls Sm E = SAA A E 
Miviretely ace? sae 2eotenetions, 22 > incióani mes 


closed. 


The "Virsinius" yes A sieamer which had heen rerist 
MTS 7O in tne Dort ol Na York as an American vessel and 
Seria 10 LhE Ususl form; but for some time 


See Oppennein, collected paners oí John vestlaxe, p.113, 
BOOolsey, sec. 214, ay lor, sec. 406. 


14. 
prior to July 1873 she hsd really been owned by end employed in 
Meee orvice of the Guxen insurgents. In July 1873, while so 
mmpboyed, she left Kingston, in Jamaica, nominally for Limon Bay, 
meres Rica, hut really for the coast of cuba, and on being 
G@ieeed by e Spenisn warsnin put into Port-au-Prince, in Hayti. 
Whence she proceeded azain to the coast of vuba, hut while still 
on ine nign sea sne vas again chased and eventually captured on 
es oi Novemver by the Spanisn warship "Tornado". ‘The vessel 
was tnereupon taken into Santiago de vuba, and tne passengers 
and crew detained on a cnarge ot piracy ana aiding rebels. hour 
Or her passengers were tried by court-martial on tne ¿rd of 
November, and were shot on the 4th; later, sixteen British subjects] 
vart of tne crew, were similarly tried and shot, in spite oi the 
protests of the British consul; whilst seven others vere detuined 
in prison. Among those who were executed were nine citizens of 
the United States. The United States asserted that tne Virginius' 
was as much exemot from interference on the hizn seas by another 


power 2s though she hai bean larfully registered.’ As agreed 


q 


upon, the vessel vas afterwards delivered to the United States 
[eon the American flag flying; but owinz to the production of 


proof by Spain of ner frauduient registry, the salute to the 


u 


Mee was dispensed with. Spain also naid to the United State 
an indemnity of $80,000. “he British government also demanded 
and obtained compensation for the families of the executed, but 
did not complain of tie Seizure of the vessel, waicn was evidently 
regaraed as justifiable on tne grounds of necessity or seli- 
defense; but after the caoture no oretencion of an imminent 


necessity of selt-detense could be alleged, and it tien became 


Ur, 
the duty oí the Spanisn sutnorities to orosecute the offenders 
Ma detinite cnarge and sceordins to duz legal forms. ne 
charge oi piracy was absurd. 

From the above study ol tne worxs of tne jurists of 
different countries and from a review of the international cases 
involving tne plea oí necessity we mey well conclude that the 
rigat of self-preservation is a recognized principle of inter- 
national law. It takes vrecedence of all other rignts and duties. | 
But on the other hand, it is by no means unlimited. Then it is 
exercised it is subject to certain limitations. First of all 
the danger should be one of a2 very grave and immediate character; 
in tne second place, there should be no otner means of avoiding 
it; and in the tnirá place the acts done by way of self-nreser- 
vation should he limited to those which 2re barely necessary 
Por the purpose. Tt is under these conditions and within these 
limits that the nrinciple of self-preservation is recomized in 
ana tional law as an excuse or a justitication for certain 
exceptional actions which would otnerwis2 be unlawful; and only 
to this extent it may be said to possess the cnaracter ofa 
RSS] rule or principle. 

In spite of sucn a clear and definite estavlis.ied 
principle, tne German writers sucn as Von Liszt, Strupn, Schoen- 
born, and Muller, however, go much fatner than tais with their 
So-called doctrine of necessity, and aoply it, not only wnere 
self-preservation is at stake, but in all cases of military 
convenience and of extreme need when the object of war can not 


be obtained otherwise. In other words the obligation to observe 


the laws of war is subject to the condition that it is consistent 
(1) 

With tne attainment of the object of the war. mith this 
doctrine, Germany has justified her violation of velgian neutrality 


aero, We shall not discuss the case here, but will consider it 


| 
mame ter chot er of this essay. For our present purpose, it | 
will be sufficient to say that the defense of necessity advanced 
Beeren writers is quite difcerent from that necessity related | 
to justifiable self-preservation in face of an unprovoked attack. 


Therefore it is prover to have it treated in a separate place. 


UN) Bordwell, Laws of War, PP. 5-6 and also DeVisscher, 
Belgium's Case, a Juridical Enquiry, Translated by 
meer. Jourdain, PP. 27-28 
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CHAPTER 11. 


LAWS OF WAR AND MILITARY NECESSITY. 


ARO 


The laws of war are the rules of the law of nations 
respecting armed contests between states. ‘Whe roots of the 
present laws of war are to be traced back to the practices of 
belligerents which grew up gradually during the latter part of 
the Middle Ages. “he unsparing er of the var practices 
during tne greater nart of this neriod began gradually to be 
msntfiead by the vrinciples of humanity and of chivalry. Again, 
the nrincinle of military necessity which is really more or less 
implisd in tne nrinciples just mentioned requires tnat no more 
force, no greater violence, snould be used to carry out an 
operation than is absolutely necessary in the particular circum- 
stances. kron these principles, various laws of war came into 
existence as natural corollaries of them. A decided prozress was 
made during tne eignteenth and again during tne nineteenth 
centuries, especially in the time from the Crimean war to the 
eve oi tne vresent world conflict. Within the last five or six 
decades, numerous attempts nave been made by means of national 
instructions, and international conventions to arrive at a 
definite understanding with reference to various rules of inter- 
national law and more Be on tnose relating to tne conduct 
Of war. 

The first government to issue instructions to its 


memes Pas Chat of the United States during the Civil War of 186i- 


Welo a 


1865. Afterwards tnis example was slowly followed by many otner 


countries such as Prussia, tne Netherlands, France, russia, Servia! 


of these various countries differ considerably from one another. 
Mhey are authoritative only for the ermios of the nation by which 
they are issued. ‘herefore it may be said that they are unila- 
teral cts; they have no international effects althourn some 


Of tiem are suhstantial in accordance with the existing int 


= 


Ji 

The Argentine Republic, Spain and ei I he instructions 

national lav. 
“Those :hicn have international effects are the existing 

conventions and declarations that hive been enacted, ratified 

Or adhered to by the civilized governments of tne worid. They 

are tne dague Vonventions number III, IV, and Y of 1907 and tne 

Regulations tnereto; seneva Conventions of 1864 and 1906, i a 

Declarations of 1399 and >t. Petersburg Declaration oi 1808. 

These conventions did not pretend to provide e complete code md 

cases beyond tneir scove therefore still remain the subject of 

customary rules and usages preservec by military tradition and 


in the works of internationsl jurists. 


E aes 


how as to the binding force oi the Laws of “ar, question 


Ro ten raised: kill they stand the test of a life and death 

[Por more detailed discussion, see T. #. Holland, Laws of 
mer on Land, pp. 71-75. 

Meese Holland also, on. 1-10, 74-82, 138-142, also 3ritish 
Manual of mr Des 5771912, 3.284, 
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struggle of nations? will not they be set aside and the 
necessities of war excuse the acts whien tne laws of var condemn? 
No, indeed, as soon as usages of warfare have by custom or treaty 
evolved into laws of war, they are bindinz upon bellizerents under 
all circumstances and conditions excent in case of reorisals as 
retaliation against a belligerent for illecitimate acts of warfare 
by the members of his armed force or his other subjects. The 
eutuority of the cuetomery law has derived from the unvritten 
consent of mations, ss evidenced by their practice, the force 
DP towemaking treaties from the written consent given in the form 
of Signatures. They cre inviolable and subject to no easuistry. 
Mary Necessity permits no free action of military force and 
@eemeve no operative force «s against the positive prohibition. 
Most of the International Yonventions, thus state the definite 
intention of tne signätory powors: 
é -H 5 ee ; j 7 F 

aceordine to the vies of the Hign vontrecting Parties, 
ERC Provisions, tae wording of which nes been inspired by 
Sere Sire FO diminish tne evils or War, so far as military 
necessity permit, ure intended to Serve as general rules of 
conduct for belligerent in their relations with each otner 
and with population. 

It has not, however, been possible to agree forthwith 
On provisions embracing all circumstances which occur in Practice; 
on the otner hand, it could not be intended by the High Contracting 
Parties that the cases noi provided for should, for want of a 
written provision, be left to the arbitrary judgment of the 


military commanders.(1) 


Prem this @@otation it is obvious that tae rules of 


the vonventions rmresent the standard of conduct at which the 


em eee = ee eee eee eee =. . _ a eee ——— ee — — eee — aa 


(1) Preamble of Hague Convention IV, Hizeins, Hague Peace 
WonLterences, 0.209. 


commanders are to aim. And it is with tne view oí diminiening 


tne evils of war "so far as military necessities nermit" that the 
Signatory powers have adonted the conventions on the laws and 
customs of war. Thus the written laws of war derive their force 
from the exnress consent given in the form of siznatures to 
the conventions. It is also plain that the signatory powers 
neve recognized that it is imvossible to agree "on provisions 
Smerecing 211 circumstances which occur in vractice." Therefore 
the commanders are left as their own judzas in cases when obser- 
vance of tie vrovisions becomes impossible. although no legis- 
dation can b2 made to specify beforenand tne precise circum- 
stances on would justiiy a commander in failing to act on 
the rules laid down, but no circumstances can justify tae violation! 
of the fundamental principles or trese rules wnien pronibit tne 
infliction o1 needless force and violence upon persons as well 
as property. “he communuer could not ride off on the plese of 
ay necessity; lor, as Professor Westlake has been careful 
to point out, we heve evidence in tne o ott the Hague' 
Conventions on the subject that "military necessity has been 
taken into account in framing the regulations, and e been 
i 

Heat outside to control and limit their application." 

Now, let us discuss military necessity in somewhat 


detail. By military necessity is meant measures that are necessary] 


for securing tne end of war. It is based unon a recognized 


(1) Westlake, International Law, Pt. II, p.57. 


lee 
feanciple that a belligerent -snould be justified in avolying 
any 2mount and any xind of gence whlen is necessary for the 
realization of the purpose of war---nemely, the overporering 
of the onponent. But side by Side there are other principles 
of humanity and chivalry which say that all such kinds and 
degrees of violence as are not necessary for the overnowering 
the opnonens snould not he permitted to the belligerent. It is 
due to the fact that these principles---work together in deter- 
minina the methods of warfare we find it difficult to say to 
Wheat limit violence is necessary and to what extent it is un- 
necessary. It is a question of conditions and circuns tances 
Meme occur in oractice. It is an international question wnich 
nas not been possible for tne parties to the dague vonventions 
Do Solve. “ne question is an old one; ana goes back to tne 
fourth century B.U. ‘he vreeks, intheir relations with each 
otner, recognized certain laws or "custom of Hellenes", such 
as the inviolability of heralds, temple and envoys, tne riznt 
of asylum, or sanctuary, and truce, for the burial of the dead. 
In the Peloponnesean Er the Athenians had garrisoned end 
fortified the sanctuary of Apollo at Delium in Boeotia. ‘The 
Boetians refused to surrender the Athenian dead unless Deliun 
were evacutateá. hen the Athenians entered the nlea of 
Mistery necessity in reply to the charge of using a water, 

1 

but claimed that they nad not injured the sanctuary. A @ ase 


of this sort will not b2 worth while for nresent consideration. 


Hy 


(MINA. S. Hersñey, Besentials of International Law, pp.37-33. 


“9 


understood by modern civilized loas: 

AS just noted above, military necessity is a question 
anda tions and circumstances which occur in practice, and 
at very reason it was not possible for tne parties to the 
Hague Conventions to solve it. In spite of tne fact, it is 
observa ole that the delegates of the civilized states assembleá 
at the Hague ani other conferences have distinctly agreed when 
military necessity my apply and wnen it may not. “he regulations 
or conventions adopted nave carelully discriminated between what 
is prohibited, wnat is permissible and what is to be followed es 
Mas possible. nis is convincingly shown in the express 
reservations, as regards acts otherwise prohibited, which are 
frequently made both hy the Hague Regulations and otner conven- 


tions, with the object of providing for cases of practical 


necessity. For instance, the seizure or destruction oí enemy's 
(1) (2) 
proverty or cables between occupied and neutral territories, 
en) 

tne confiscation oi private pronerty, the abandonment of sick 
(4) 

and wounded; the bombardments of? undefended ports, towns, 

(5) 
villages and dwellings, and many other needless sufferings 


eee! prohibited on the condition that the prohibition may 
be waived in case of imnerative necessity of war. Apart from 


MMese exoress reservations, it my be well said that all other 
(1) Hague Regule tions, 23g 

(2) Hague Convention IV, Article 54 

(3) Hague Xegulations, Article 46 

(4) “eneva Convention, Articles 1 and lo 
ie) aasue Convention IX, Articles 2 and 6 


20% 
positive prohibitions, having by common agreement, are to be the 
Beennical limite @t which the necessities of war ought to yield 


ROME remmirements of humanity and chivalry, Therefore military 


necescity as unders.ood by modern nations is by no means unlimited! 
ror E definite and specific understanding of military 
necessity tnan that implied in the express reservations mece by 
international conventions it will be ot zreat interest for us 
to look into tne unwritten custom ana tradition preserved in tne 
national instructions ot the modern civilized go vernments. 
ne most important work ot great international value 
is the "Instructions for the covernmert oi the Armies of the 
United States in the riela” vublisned on april 14, 1863, 
during the American Civil War, “ney were prevarea by Professor 
Francis Lieber, an eminent jurist, and revised oy a board of 
officers of the United States army. They were made obligatory 
upon the armizs of the United States by their publication in 


(1) 
tne form of a general order of the war denartment. 


unese instructions renresent the first endeavor to 
codify the laws of war and they are even nowadays of great 
value and importance. “At the Brussels Conference of 1874, 
the President, Baron Jomini, declared it was they that hau 


Suggested the idea of an international war code and hed thus 


led the russian Emperor to convoke tne Conference, and as the 


eee me eee ee me me we ee we uo mo ewe mo ee ee m eee ee ee m m me 


(1) For detail, see Davis, International Law (1903) pn. 499-901. 


Mo Noemie Fezulations relating to the Luws and vuetoms of 


RR on Bend, the historical importance of the instructions is 
ome In regard to military necessity we will find the 
(La) 


MONA nrovicions in section I of theee instructions: 


NEC 14 --- military necessity, as understood by 
modern civilized nations, consists in En netbesity, of those 
measures which ere indisnensable for securing the ends of the 
Mar, and which are lawful according to the modern law énd usazes f 


O War. À 


iio === Military necessity admits of all direct 
WeStractión oi lize or limb ol &r®ed enemies, @nd or otner per- 
Sons whose destruction is incidentally unevoidable in the armed 
contests oi the war; it allows oí tre capturing of every armed 
SM. and every enemy ol imoortance to tne nostile government, 
REC peculiar danzer to tae captor; it allows of ©€11 destruction 
ot property, aia obstruction of tne ways and canals of traffic, 
mower, or communication, and of all withholding of suetenance 
or means of lite rrom the enemy; of tne aporopriation of whatever | 
an enemy's country afford necessary for the subsistence and 
Safety of the army, and of such deception as does not involve tne 
breaking of good faith either positively pledged, regerding 
agreements entered into during tne war, or sunnosed by tne 
modern law of war to exist. Men who take uo arms against one 
Ber in public war do not cease on this account to be moral 
beings, responsible to one another, and to God. 


ARTICLE 16 --- Military necessity does not admit of 
cruelty --- tnat is, the infliction of suffering for the sake of 
Serina or ior revenge, nor of maining or woundinz except in 
mor oí torvure to extort confessions. It does not admit 
IMSS of OLSON in any wan, nor ol the wanton devastation of 

a ict. Ii admits of Cecention, but disclaims acts of perfidy; | 
MO cencral, military necessity does not include any act of 
hostility which makes tha return to peace unnecessarily difficult. 


Although more than a generation nas elapsed since these 
instructions were prepared, tıwr are still in substantial accord- 
mice with the existing rules of internationel law upon the subject 


of which they treat, and form the basis of tne Hazue Regulations 


relating to tre Law and customs of war on Land. “hey are accepted 


by text writers of authority as having standard end permanent 
value, and as expressing the usage and practice of nations o 

war. Moreover, it is the fact that the most recent manual of 

the United States --- Rules of Land Warfare issued by the United 
States War Department on April 25, 1914 and reissued after the 
declaration of war between Germany and the United States in the 
wear of 1917 --- is not substantially different from tnat of 

1865. In regard to military necessity, it says: 

"The object of var is to bring about the complete 
Submission of the enemy es soon as possible by means of regula ted 
violence. 

Military necessity justifies a resort to &11 the 

Measures which are indispensable for securing this object und 
which are not forbidden by the modern laws and customs of war."(1) 
Although the wording of tne sections quoted here is 

—— omen t from that in the instructions of 1863, it nas the same 
meaning and the Same spirit. If we comnere the sections 12 and 
mo as rules oí 1917 with the articles lw And 16 of the instruc- | 
tions of 1863, as to what does military necessity permit and what 
does it not, we will find that they are exactly the same without 
(2) 

a Slight difference. 

Another manual worth while for consideration is tnat of 
Greet Britain. “ne British sovemment, vhich nes lone nreferred 
such matters to "trust to the good sense of tne British Officers" 
at last induced to change its nolicy. In 1853 tne Jar Office, 


Mules of Land Warfare, Uh. I, sections 10 and 11, my be found 
complete U. Infantry guide, 1917, PP. 1715-1716 


meetionws 12 and 13 of the Rules, 1917, also in the Complete 
0.5. Infantry suide, P. 1716; Articles 15 and 16 of Instructions 
1863, quoted elsewhere in this paper. 


26. 


for the first time, issued the "Menual of Wilitary Law" in whick 
E chapter on the "custom of war" has inserted. It was compiled by 
the late Lord “hring from the ordinary textbooks on the subject. 


! 


It was however stated to have "no official authority" and to express 


"only the opinion of tne compiler as drawn from the authorities 
ie was not till 1904 that the Secretary of State for Wer 
was induced to denart from this cautious attitude, and to entrust 
to Professor Thoms Erskine Holland to prepare the "Handbook of tne | 
Mews and Customs of “ar on Land". In this Handbook we will find 
the following provision about the sub ject of military necessity: 

The object of war is to bring about the comnlete sub- 
mission of the ensmy, as speedily as my be, and with the least 
possible loss of life and damage td nronerty. 

Military necessity justifies a resort to 211 measures 


which are indispensable for securing this object; provided that 
they are not inconsistent with tne modem laws and usages of warfard 


These laws and usages nrohibit all needless cruelty, and 
even needless destruction of human life. 


they nemit, on the other hand, that an invading army 
may, On srounas of military necessity, devastate whole trects 
BE country, burning dwellings, and clearing the district of 
Mies. In this case it is, however, tne duty of the invader (2) 
to make the best provision he can for the dispossessed population." | 


Many thousand copies of this Janäbook were issued by the 
authority to the British army in the same year. həy were accented | 
by the English jurists and publicists of authority, and served as | 
a groundwork for the new "manuel of iilitary Law” issued at the 


beginning of tne nresent European War in 1914. In regard to 


nn 


7. E. Holland, The Laws of Wär on Land (1908) P. 73 

r t tt a T tt " ”n PP.12-14 
also his Handhook of the Laws and customs of Tar on Land, 
MOI no. 5-4, Section Ii,mirticles 5, 6, and 7. 
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ils 


military necessity this manual has e still more strict provision; 
it says:- 

"In extreme cases sn act may sometimes be justified on 
MRS plez of necessity, ii it is done by a verson in order to 
avoid inevitable and irreparable evil to himself or those whom 
he is bound to nrotect, though, of course, tae act must not be 
disproportionste to the end to be attained, nor must more be done 
then is absolutely necessary to attain tnat end. “nus if tne 
aia of 2 Steamer, without any fault on tais part, finds Ha AN 
in such a position tnat he must eitner change his course or run dor: 
a bost with twenty people in it, he is justified in changing his 
course, although by so doing he runs a risk ol ewamping a boat 

(1) 

with two veople in it." 

From the above study of the manuals of tne United States 
and Great Britain it may be well said that militarynecessity is 
En (Jimi ted in the sense thet it only justifies a resort to all 
the measures which ere indispensable for securing the ends of the 
var, and which are not “forbidden by or ‘inconsistent rith' the 
modern lers and GUS ons Ol war. Moreover, it is in this limited 
Sense tnat the military necessity is understood and recognized by 
Mena tions of the civilized morla. “he French “Manual de Droit 
Internstions1 a l'usage AS officiers de l'armee de terre', tne 
instructions for tne „ussian Army respecting tne Laws and vustoms 
of war on Land”, the spanish "vertille de leyes y usos de la guerra "| 


and tne manuels of a great many otner countries conrirm tne sume 


view, msintain the same principle, and permit no free ection to 


iu ee me mu Eee wenn ee 


Mei military force without restriction. 

Meverthnel@es, tae Werman menuel --- driegstrauci im 
Lendkriege --- un tne reat Senerel Staff, in 1902, negada | 
upon another tneory, end its diametrically opposed to thst 
which is held by all other nations. Indeed, verman authorities 
rave gone the farthest in »emittins the e action to Mins Tr, 
Se when necessary to attain the ends in view. As to military 
necessity, the Xrieesbrauch hes countenanced the so-cälled doctrine 
-Of Xriegsraison. It is observable that there is no English word 
which exactly exnresses this conception. It is usually given a 
bemnm 28 "necessity of war". But, however, Professor Morgan has 
@eotiderent translation. He says, "kriegsraison I have translated 
as tne ‘argument of war". ‘Necessity of war' is too free a 
rendering, and when necessity is ht 'notig' or 'notwendiexeit' 

2 

Ss tae term used in.the original." a matter which term is more 
equivalent to the German word of kriegsraison, but vet maxes havoc 
of the Laws and vustoms of +*ar is the seme doctrine. ‘his doctrine 
of kriegsraison, in effect, has a different function as compered 
With the plea of necessity which we have just discussed at a great 
length; and it is the military necessity, which the German Imperial | 
“hancellor told the world in 1914, "knows no law". To do justice 
to the German doctrine, I have though best to treat it in tre 
follorine two chanters. In the next chanter will be undertaxen 
8 discussion of the doctrine ss maintained by Jerman authorities. 


a eee men Mm Me 


RR critical discussion, see J. 4. Morgan, “he Germen War Book, 
chapter L, pp. 1-10. 
(2) J. E. Morgan, The German War Book, p. 4 note. 


CHAPRER III 


GORMAN DOCYRINE Ox NECESSITY : KRIEISNAISON. 


mee 


tl GERMAN DOCYRINE ch XRIEGSRA ISON 


Having considered tne necessity of self-preservetion in 
international law and military necessity as understood by modern 
nations, we come now to a new topic, namely, the germen doctrine 


of xriegsraison. Before taking up the discussion of the min 


o a SS ee 


subject we must bear in mind that this doctrine is not to be 
confounded ejtner witn the necessity related to justifiable TES 
reservation. as in the cases discussed in the first chavter of | 
this essey; or with military css in tne sense in wnich 
| CREME is understood to sanction senerally tne destruction of 
| life and limb and property, so far as tm: objects of war may 
require, and in so far as my be lawful according to the laws 
and usages of war; nor to be confused witn tnose exoress reser- 
EAOn as regards acts otnerwise pronibited, wnicn ere trequently 
made by the Hague regulations and oter conventions, vita the 
oppo et Of providing ior cases oi practical necessity. 

Sees doctrine of kriegsraison is put forward by a number 
of German writers who refusea to recognize the laws eno custome 
of war as imposed by any external authorities. By 'kriessrecht' 
they understand " not a lex scrinta introduced by international 
agreements, but only e reciprocity or mutucl agreement a Limitetiol 
011arbitrary behavious, Which custom aná conventionality, human 
friendliness ano a calenletine exoism have crected, but for the 
observance of which there exists no exress sanction but only 


(1) 
Mac fear of reprisals decides.” As to the 'Kriezsrecht which 


(ied. A. Mor san | German War Book, F. 54. 


they do admit, ther always annly a doctrine of Arieesraison which] 


Burports to rest on the vmaramount principle of selí-nreservation 
MOON tutility of remirinz obedience to rules that «ould 
@eeeme inconsistent tnerewitn. according to Struon, kriegsraison| 
“ee founded on the supreme duty which is laid on the military | 
domena to assure tne fortun*te issue of the wer, the defeat of 
tne enemy.” In regard to tne meesures autnorized by this 
ERC Sraison, De visscher says tast tney "nave notnine in common 
witn those imnosed by self-defense. “ney ere cimoly tne condi- 
tions Of Success. ‘Thus the plea is developed in quite a differ- 
ent way: tic tneory of a state of necessity (notstand) ao 
[Tom notwenr is now to receive e suitable anolicetion."” da 

All German writers conceive that the laws of war in general 
RR Gneir bindins power in case of extreme necessity; they ray, 
Eire Jew of War or Krieesrect is made un of two varts: 


first, the Kriegsranier, the custom or nsese of rar, wnich imnoses 


O 
oO 
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in restrictions on tne license of bellizerents; an> secondly, 
tne Ariegsraison, the necessity of rar wnich sets aside all sich 
restrictions when their observance vould be detrimental to the 


mMitcary overations and renders more aifficult tne attainment of 
T 


the object for which tie war was maue." Mus distinetion E an 
RE one, for Professor Holland nes carefully pointed out that Jlr. 


Merecnt (1697), ». Y. Pestel (1758) aluber and even kivier had 
(3) 

Similar expressions in tneir respective wor xs. As for instance, 

FL) De vissener, Belsium's Jase, P. 38. 

(2) Phillipson, International Law anã tne Sreat War, p.137 
Similar translations may be found in Holland, Laws of War, 
P.13; Westlake, vollected Pavers, 0.143; and uppenhein, 
International Lam, Vol. II p.79 

(3) Holland, Laws of Tar, p.13 


me may quote from Xluber, he said: "Dans 1'exercise des ces 


moyns de faire du mal, les nations civilisees des l'iurone 
=a E 


observent generalement certaines regles quo ont pour but d'empechd 


qu'11 ne se commette des cruates trop atroces et souvent meme 


inutiles. L'emsemble de ces regles iorme la loi de guerre 


(Ariegsmanier, Ariegsgebrauch) Il ne peut etre deroge a cette loi 


uu'en cas de retorsion, ou dans des circonstances extraordinairss, 
toujours par exception et seulement dans les cas prevus par la 


coutume qu'on appelle la raison de guerre. (ratio belli, Kriegs- 
(1) | 


raison). In his book: Lehrbuch des Wolkerrechts, Rivier uses 


Kriezsrecht in the sense of Xriegsmanier, but not exclude the 
(2) 


exceptional law. He says: "Xriegsraison geht vor á4riegsrecht." 


In his Princines du Droit des Gens, he states tnat "La necessite 


de guerre neut excuser des rizuenrs que les lois de la guerre 
condamnent. Elle nrime les lois de la suerre." Lueder, UJUllmann,} 


Liszt and e great majority of other German writers on politics 


and jurisprudence maintain tne same viaw end emphasize tne maxim 


+ 


tet jeesrrsison zohst vor <riezsmanier. Professor Lueder who 


rzs out this doctrine of necessity in a most elaborate manner 
Rms that to attain the object of war all rezulative limita- 


tions may be disregarded. dis article in Holltzendorft's Handbuchi 


des volzerrecht, whicn is usually regarded as tne classical 


passage on the doctrine, will now have to be taken up for our 


consideration. 


(1) <luber, Droit des Gen hoderne de L'Europe, p.346-347. 
(2) Westlake, Collected Paper, p. 244 
(3) Rivier, Principes du Droit des sens, Vol. II, p. 242. 


"Xriegsraison embraces those cases in which, by way of 
excention, the laws of war ougnt to be left without observence. 
MS can only happen in two cases, one that of extreme necessity, 
when the object of war can only be attained by their non-observancs 
the other that of retorsion, as a retaliation for an unjustifiable 
non-observance of tne laws of war by the other side.--- 


"ne right not to observe the laws of war exists in the 
case o” retorsion because, eccording to the known mexims, non- 
Dement by one verty deprives tnat narty of tho rient to claim 
fulfilment by the other. At least this may be tne case in war, 
where, if the violations of tne laws of war by the en=my were 
passed witnout retaliation, e b2llizerent would be at a disadvan- | 
tage and worse off than nis enomy who was guilty of tre violations, } 
with reference to the md which hes to be striven for by all means, | 
nalmely breaking down tne determination of tne other side and 
gaining the victory.--- 


"As little can tae justifiableness of Zriegsraison be 
Gemted on Occasions of extreme necessity. If the necessity of 
individuals is recoznized us exempting them from punishment for 
things never injurious done by them from tnat necessity, this must 
be still more than in war, since so much more is at steke. When 
Gaereiore the circumstances are such taat the attainment if tne 
object of tne war and escape from extreme danger would be nindered 
by Observing the limitations imposea by tne laws of war, and can 
only be accomplisned by breaking tnrough those limitations, tne 
latter is what ought to napnen. It ougnt to nassen because it must} 
Women, that is, because oi no war will in such extreme cases be 
hindered and allow itself to end in defeat, perhaps in ruin, in 
order not to violate formal law. Ko pronibition can in such a 
case effect anytning, or vresent a claim to recomition and validity 
and it would be idle to formulate one, for from wast commander or 
from what state could such a heroism of meekness and renunciation 
be exvected? 


"OT course such a conflict can only be of excentionsl 
occurrence, for tne laws of war are so frames by ordinary customs 
and well weisned conventions that ordinarily it is vossible to 
follow them. ‘Thay are built on those relations of fact ibien are 
Mm met with, just as are the rules of public national law 
(eceatsrecht) end vrivate lew, and in one case as in the otner 
only svecially exceptional conditions can make it imnossible to 
follow them. How should tae lavs of war, which heve been laid 
Ra an order to miford tho mrotection of halvless civilians, 
wounded and disabled soliders, private nrooerty. flag of truce 
end tne maintenance? of conventions which nave been concluded for 
[ee mrOvection of an occupied territory azainst unnecessary 
Oporession, devastation and nlundering--how should such lars be 
Meat ly unobserveble. That they snould be so, that a conflict 
Should arise between what tne laws of war prescribe end what tne 
necessity or war demaids, is inconceivable except in mite extra- 
Ordinary cases ol exception ana tress. It is therefore entirely 
Sub o: question inat Ariegsraison suoulú be anflied frequently, 


Ie denounced &t pleasure, but only disregarded exceptionally 
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RR ly and at pleasure, and come to be consiaered es standing 

it its practical use on the same line witn the laws of var. 
Much are we ratner dealing only with something quite excentionally! 
Mepoening, and for that reason the admission of xriegsraison 
certainly apoears, not to be too questionable.--- When however 

Re exception happens, it excludes the rules es its nature is to 
der and kriegsraison takes precedence of the laws of war. 


"he regular normal validity of the laws of war (krieg- 
srecth) is preserved by tne introduction of kriezsraison, 
possible as it is only exceptionally. If this admissibleness of 
kriegsraison in extraordinery cases of necessity and excevotion, 
an admissibleness which et any rate nas to be fully and decisively| 
acknowledged, should lead one to think tnat there wes at bottom 
Dn law of war, by reason of its not havine to be observed 
Mie critical cases of conflict with the derands of warfare, and} 
Ms peed of & law of war there was only a usage of war in the} 
Sense condemned ahova (sec. 52), that touli he to shoot “ar beyond} 
INM, an’ to ignore the final and inner canso of every ler 
Poo Legal institution. Hriezsraison is related to tne lar of we 
Ie SsitY o criminal law, anc it sicht be Sid ritn tite same 
Preto one sunportec br the same Arurent tnat there w28 no crimi- 
Pees, beeause its rules neve not to be observed in the casas 
Of necestity. The misapprehension kbove rrierreö to woul lewd 
RENO conclusion Es hell Es to tuo ot rr. Thay dr the Tull 
eeewnition ol kriersraison excootionslly justilied tne doctrine 
wren hes been set Torth above, tnat taere really exists e low of 
Wer and not merely e ustxe of vur to be observeú at voletsure, is 
not in tre least ältered; ena as little ción tnere be on the 
account any musstion of rigat, asserted by vrotius and Pulendorii 
Dmoeewove coniuted, to free one's self from the lav oi Wer by a 
Mare tion to taat effect. Even tie ordinary rules oi war cen 


‘ 


on a few well-defined Zrounds. IÍ however, «riezsreaison were 

considered es sometaing outside law (unrechtlich) an? as a bresch 

oí tne law of war (xrieg ssrecht), even then the non-existence 

of a law of war could not follow, though such lew would be liable | 

Memeoccible violation. For from this point of view also the 

state of things would be the same as in other denartments al 

JSN. in 211 of which violations ise oceur,and indeed in some 

cases violations which are unatoned: for and can not be made N 
1) } 


From the classical passage quoted above, it is auite 
Obvious what is on the whole most significant is thet the Germen 
wr it eS insist that Ariegsraison takos nrecedence of the lams of 
aon Support the™ samc on merely two distinct grounds which re 


“UU... ce ap =e — =e ap = =e ao we ewe — ww eK 


(1) Holltzendorff, Zandbuch des volkerrecht, Vol. IV, sections 
65-66; translated by Westlake, Collected Paners, pp.244-6. 


will discuss somewhat in detail in order to do justice to their 
doctrine. 

In the firet place, the doctrine is defendeä on the zround | 
that “when the circumstances are such tat the attainment of the 
object of the war and tne escape from extreme danger would be 
hindered by e the limitations imposed by tne laws of war, 
and can only be accomplisned by breexing through these linita- 
tions, the latter is whet ought to happen. It ought to happen 
because it must happen, that is, because tne course of no war 
will in such extreme case be hindered and aliow itself to end in 
defeat, perhaps in ruin, in order not to violate the formel law." | 
mmis around, according to Professor nm "reduces law from 
a controlling to a registering azency.' In reslity, it means 
more; it creates an unconditional excuse ot necessity which Leads | 
to the absolute supremecy of strategical interest end military 


success. "It is tne kriezsraison," as De vissenor hes carefully 


Meenced out, "that is a raison d'Etat transnosed into military 


domain. The chief characteristic of the erman conception is the | 
claim to superimnose on tha legitimate and recoznized exizencies 
Of war a notion of an absolute and unconditional cneracter--- 
'transcendentsl', (.itkelmann) which controls tne very laws of 
war and gives autnority to abandon their most formal vrovisions. 
meee Contention is a defience oz all juridical argument. It 
takes its stana in T di oi ideas ioreizn to law, and tnus 

2 
escapes its critism." es however, we are aware of tast all 
the acts in war are rounded on necessity and the necessity of 
war has been taken into account in framing tne Laws of Tar. 
Pheretore it is inconceivable to say what must hannen ousht to 


Westlake, International Lav, 
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happen. To use Phillipson's language, "the renresentatives of 

| tne states assembled at the Hague Conferences nave distinctly 

| Bereed when military necessity may and when it my not apply, for 
| their regulations discriminate what is vrohibited and what is 

| permissible and what is to be followed as far as possible. 
Military eos can have no onerative force is against positivel 
peechabitions." Then it annears that the xriegsraison which 
takes precedence of lav in case of necessity is not a military 
necessity as understood by modern nations but a means of obviating 


tne consequences oi the rules of war tuat stand in the way of 


successiul prosecution of war. In other words, it is a negation 
ot law. 

In tae second place, kriegsraicon is sunnorted on the 
ground that "it tae necessity of individuals is recognized as 
exempting tnem from punishment for tnings never so injurious 


done by them from that necessity, this must be still nore tne 


case in wer, since so much more is at stake. Ariegsraison is 
related to the laws of war as necessity to criminal law and it 
may be said with the same rignt and supported by the same 

argument tnat there was no criminal law because its rules have 


not to be observed in case of necessity." This ground depends 


chiefly on supposed analogies deduced from certein solutions 
Peevided by criminal and civil laws. According to De visscner, 
the German jurists, "exnanäing a concention contained in cerm 
ma section 34 of tne venal code of the ¿mnire, am confirmed 

in whet are, moreover, nerrow limits by sections 228 and 904 

of the-civil code, have tried to base a theory of notstand on 


e ee we we ee ee ee wee ee = =. = = ee ae =. = 2. - = i i se =... 


(1) Phillipson, The Great Yar and International Lew, P. 138. 
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(1) 


a new and purely objective argument.” in our first chapter, 
| we nave pointed out tat in certain cases, there muy well be 
| 
exempt ions from responsibility for acts or ommissions contrary 
BRR. In civil actions, for exemple, tne plea oi urzent 
| necessity Might be e@dmissible as a defense. Similarly it mizat 
| certain Circumstances operate to excuse particular acts 
Otmermwise falling within tne sphere of criminal law. And such 
AO must have direct reference to immediate demanas of self- 
defense. It is in this limited sense and in such a subjective 


fogm that necessity is recomized as a cause of exemntion from 


responsibility in notional lew of all countries. And in inter- 
national law, the exercise of the right of self-preservation is 
also limited to the cases which are "instant, overwhelming, 
Ine no choice of means and no moment for deliberation.” 

But tne German objective arpunent which is very disoutable in 
national law can have no onerative force in the law of nations. 
If dliíted into region of International Law, it ee across 
the fundamental vrinciple of absolute independence ama tne 
irreducible equality of sovereign states. Tneir declaration 


tae relation ol kriegsraison to kriegsmanier is analovous 


to tmat oi necessity to criminal law even for granted seems 

Peer cely valid, because, in tue first vleca, circumstances may 
arise in tne case of international relationships which can have 
memarecise Jona to tnose arising in relationship between 
private citizens; secondly, tne essential guarantee provided 

by the presence of a rezulatinz authority in the realm of criminel 


and civil law is entirely wanting in the actual organization of 


E e e cem + 
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Hm@vermatione] relations. ‘therefore there is no place for 


notrecht in international lew. If applied, it will aonsar to be 
cine sation of law and will result in international anarchy. 

"No one has formulated tne condemnation oí the tneory in more 
severe terms tnan the great German jurist, Franz von noltzendoríf| 
“in his classicel work, Handbuch des Volkerrecht.(Vol. II pp. 52-54) 
Here tne concention of notrecht is denounced by him as impracti- | 

cable in fact and subversive of all no tions Of minder am of 
justice in international relations." 

Mie forezoing examination of the erounds on which the 
Semen jurists have Sunnorte3 their doctrine of “riegsraison 
proves that hora ineir suonosition 3nd analogy sre not only 
Mana but entirely foreign to Intermtional Lew. In snort, 
tasir ettemnt ot ie hs in the stronz objection raised by 
romesssor „estleke, x is to border soremast on legal casuistry, | 
NOR ever, tue worst it to come ir we inguire anout the vrin- 
Sees nta ined oy tnem in tneir enolication to suca metnol:s 


Omar. according to serman conception, xriegsruirvon is a 
iman 2nd sovereign factor; everytninz ney be secrilted to its] 
demandas. "An army cen not be said to be acting efficieutly 


unless it constant ly seexs to annihilate tre eneuy,--- to demolisn 


m= nSverial possessions, to crush nis nhysicel power, to destroy] 


his intellectual resources, to eradicate, äbove all, his moral 


KONCER inva word, to bring about his entire demorelizetion. 


achieve tis desirable object, ever” kind of intimidation, 


every Tora of fripniíniness, every menifestation of unmitizates 


(3) 
2 . rm | . = uw 
a ud violence are aemmisciole, may, indissenseble. 
(1) Do visscaer, Balzinm'c Tasa, Pe 40, | 
a Tn Semad 1 ome Law, Vol. II, wm. 115-117 


(4) Phillinson, Internciionci Lew und the great a 
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nus Von Moltke said, "Tne greatest kindness in ver is to bring 
it to 2 speedy conclusion. It should be allowable, witn that 
Weim, to employ all methods save those which are ebeolute ly 
objectionable. I cen by no mesns nrofess agreement with Decide 
RM of 2%. Petersburz, wnen it asserts that the weakening of 
Ary Zorces of the mamy is tae only lawful > in *ar. 
No: you must attack #11 the resources of the enemy's government 
nance, its railusye, its stores and even its M e 
ine same idea hes been set for th by Professor Lueder whose 
Acs] pesseze on the doctrine of kriezsraison we have just 
referred to. Now in its woolivation, he says, "Thet ravage, 
Mime devastation, even on the Large sale, 25 of whole 
neignbourhoods una tracts cf country, m.y ve or.ctised where 
Pt às not E question of any purticuler determinute result or 
stutegizal operation, out only of more general measures, as in 
order to make the further advance of the enemy impossivle, or 
even to Show him what wur is in earnest when he pérsists in 
Gerrying it on without -crious hope (frivol) and so compel 
IO memo pquee---- this can not be denied in coses of real 
necessity, as of . well-grounded kriegsraison." (2) thet -ll 
tnese ideas form o.rt ana parcel of tnc stoek-in-tride of 
een officicidom is shown cle.rly oy the substance, -nu still 
momen Oy the Spirit, of the ofiicisl mitnu.l---Xricesoruuch im 
amdkriege=-=-issued and reissued by the German cvencr.l tarif 
Bor the German officers of the armies. 
Lct tewelunisenli, Zee. 11,1880, citea Po.ı.nu, 

mer on amd, P. 12 


ROT: como rti de” ilomuduch des Jolkerreehi, ‚ol. IV, sec. 114 
Oeeeos Cited Wesilike, collected P&pers, P. «ão 


This sermun var Book is supposed to ve the outcome of the 
Mes esteblisned by the Hague conference of 1899, but so far 
es the munu.l is concerned, tne latter mizht never have exist- 
ed. In its introduction, the Wer Book says, "kriegsrsison 
RENAS every belligerent state to have re.ourse to lı means 
weh enable it to attain the object of wer." (1) With tnis 
Premise in view, it g Or the most part in ostent=tious- 
Pyeeeyineg down umimpeachazble rules but then auietly end immed- 
ely destroyine them by introaucing exceptions as cases of 
krieesreion. Io aC Cas occuco in Mindsriege Which 
Berne right of killing the orisoners of wer from kriets- 
raison; (z) which permits bombardment oi not :nly fortresses 
but alSo every oepn town and village without resoect to the 
Pee popul ticon from «riegsrel : (2) which allows the com- 
pulsion of the innabitants to furnish information about their 


INC, lis Strategy, its resources, Ind ite militery secrets 


tes 9 


from kriegsraison; (4) which justifies the summoning of civiii_ns 


NDA veniclé. 14d perform works of military cm racter from 


Ericgrriison; (L) which :-lls for every sequestretion, every 


; 
MENO ry or permenent deprivation, every use, every injury 


nda 411 de ens oriW STR son; 
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in regard 10 requisition from kriegsrsison; (1) nã which 
MOIES many other rules cf civilized warfare end law of 
modern nations from kriegsraison; (2) In effect, us ?killip- 
Som tells us, “the Cermen Manual, oy its &mbiguous generulities 
WS subtle insinuations, its ertitrary reservetions, its đe- 
liberute dis.vowals of widely accented vrinciples, Says to tne 
mrrgors of Germany: Soldiers of the F.therlsnd! your sovern- 


fer es, it is true, entered into treaties znd conventions, 


, 
Su these treaties End conventions -nd us.zxes ure ncugnt: they 
DUNN tr” bind you When you make war. YOUR business is not with 
RR E Sitioly to crush tne enemy by every means in your 
BEN nd as quickly und es effectively as possivie. Your 
RR nCLors Say So---tne rest of tne world does not metter." 


Vo) j 2 pe well coneluded that wnen the Cermen Dook of ind 


Auctions to urmy officers expressly breaks down every sıfe- 


guard for civilized warfare by justifying exceptions to tne 


mules governing such warfare, ve cen not fail to say that the 
Seren =overnment is More burbsrous than thet of any other 
country; for other countries which we have already ncted in 
our Seesni chapter do not now recognize the richt of ermies 
to make such exceptions. 

tar Book, Pe 154 


a) É i wp. 1-11 
(3) Phillipson, International Lew and the ureat 


Now it may be profitable to sum up what we have said 


about the doctrine and reach @ conclusion. According to Serman 


authorities, <riegsrecht, the law of war, consists of two denart- J 


ments: Ariessmanier, the ordinary rules of war; and driegsrzison, | 


that whien is permitted in excent ional cases. In such case of 


alleged exception, they emphasize the maxim that kriegsraison 


vor kriegsmanier, that is to say, the necessity in rar over-ridesf 


Geemrules ofwer. In its apnlication, Ariezsraison gives to the 


belligerent tne rignt to decide not only when the necessity exis 


BRENO toe things wnicn are necessary ad finem belli. This 


view finas also clear expression in tne Kriexsbraucn im lanã- 


kriege of tne Germen General Stafi and the recent literatures of 


a great majority of German writers. But, on the contrary, it 
must not be torgotten tuat it is not tne purpose of lav to enable 
tne strong to wreck nis will but to protect tne weak against tne 


Somes. Until this purpose is realized international law can 


not ve law in full development and action but only an eporoxime- 
INTO it. “ne doctrine of equality of states sets forth tne 


ideal. Cen it be said tnat International Law recognizes the 


doctrine of kriegsraisoní No. not only ao tue customary rules 
of war deny it but the declaration of Paris, tne conventions of 
the Hazue Conferences and tne other internationsl agreements 


hearing unon lem and sea warfare proceed unon another theory. 


Can it be said that the writers on Intemational Law accent tne 


doctrine of kriegsraison? No! it is not at all generally agreed 


= 


even emons the Termn vriters, =s for instance, Bluntschli does 


not mention it; and dolttzendorff severely condemns it. —mglish, 


42. 


American, Ereney and Italien writers do not acxnowledue it. 


The protest of Professor westlake against such a doctrine is, 
(a) 
therefore, the most justified; he Says, "the question raised 


under the term kriezsraison is not vhetner tnat code is defective 


or misconceived, in any of its clauses, hut whe tner a necessity,| 
Mot Of wer out of success, is to be allowed to break it dom. 
it is contended in effect, however innocent my be the inten- 
meme OF the authors, tnat tas true instructions to be given 
by & states to its zenerals are: 'Succeed--- by war according | 
to its law, if you can---but, at all events and in any way 
succeed.' Uf conduct suitable to such instructions it may be 
expected tnat numan acture will not iail to nroduce examnles, 
but tne business ot doctrinal writers'snould be to cneck and 
not to encourage it. Otherwise, tne most elementary restraints 
on War, which neve been nanded down from sntimity, are not 


(2) | 
safe." 


Opsenzeım, Inlernational Law, Vol. II, p. 79. 
Westlake, Internationel Law, Vol. II, p. 117. 
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APP ISMETION O AnTEGSREISON IN “Ho PRESEN WER. 

In tne preceding chapters we nave pointed out tnat the 
german writers and commanders have assigned to the plea of 
military necessity a different and much more important function 
iearouga their classical doctrine and officiel instructions than 
those of other countries. ‘The question now is what are the 
examples o- such doctrine and instructions, which have been pro- 
@uced by the German soldiers since the outbreak of tne Torld War. 
In the course of the present discussion it is not a matter of 
wonder to notice that the laws of war should be overridden by the 
Mae Of kriegsraison, but tr wonder is that there is a 
further movement in resnect to Xriezsraison, namely, its extension 
OVer,Or aonlication to a treaty to which sermany was a party 
Pere Tons establisrned law of neutrality. nis is the case of 
the 3elsian invasion of which Professor Ye Lapradelle of tne 
Stee rsity of Paris nãs carefully stated tnat "no violation can be 
imagined more concrete, more complete, more certain, more dis- 
dainiul of tne institution, more offensive, not only to the 
independence, but to the honor, of the neutral state than tnat 
mito wnich the guardians of this neutrality punishei tne refusa 
to betray at her command the most express and well-defined 
obligation. +) 

Before we take up the main question, it must be remembered 


tnat war is e contest between belligerent states and my other 


(1) Worth American Review, Vol. 200, p. 851, Dec. 1914. 


independent state has an inalienable right to remain neutral in 
war, and the belligerent is bound to re£pect this neutrality, 
more varticulerly its territorial sovereignty, We know that the 

mmole bility of neutral territory has long been the principle of 
international law and reaffirmed in a convention of the Hague 


Conference in 1907 and ratified by formal treaties of all 


civilized governments. 


“he vertinent narts of this great int er- 
national code in regard to the sanctity of neutral territcry are 


se follows: 


Convention Vs 


Mrticle I. 


“he territory of neutral nopens is inviolable. 


Article II. Belliserents are forbidden to move troons 
MCO OVS, either of munitions of war or supplies across the 
territory of 2 neutral pover. 


Article X. The fact of 2 neutral power repelling, even by 
force, attacks on its neutrality, can not be considered as e 
hostile act. 


Besides tae protection of this common law, Belgium was 


placed in tns position of & neutralized state by tne 'reatry of 


1939, signed at London, by five great Powers: England, +rance, 


Austria, 


Russia, and Prussia. hnis treaty declares that Belgium 


shall form "an independent and perpetual neutral state" and that 


"sne will be nono to observe tnis same neutrality tovard all 
a) 


otner states." The five great powers pledged themselves to 


guarantee this status. “hus Belgium becomes the ward of Europe 


and the great Powers become her guardians. ‘he question of the 


bindine force of the Belzian treaty vas first raised during tne 


e... i.e... o o = 


(1) For texts, ses Hertslet, Map of “urove by Tresty, Vol. 
pp. 858-871, 909-912, 979-993, 996-998. 


Franco-German war of 1870 when “nsland, 


bota belligerents nignt disregard it, 
This point end succeeded in concluding ancillary treaties for 
the duration of the rranco-German 
after, with France anã Germany, by which these powers individual} 
Nm olcasea themselves to respect the inviolability of Belgium 
end this they both did. 


On July 31, 1914 when war between Germany and France 


seemed imminent, tro 


course of 1870, requeste both German "nd French governsents 


O Esurance to res 


as no other power violated it. 
memried, sayinz tnet it was 
Or belgium and it wuld 
power violating tnau neutrality that rrance mignt find herself 
Under tre necessity in oraer to assure the defense of ner 

Security to act otnerwise." 


reply. ‘neretore ine =n3lisn government insisted upon it 


ein on August ist. 


the sernan government sent 


in which it demanded a "benevolent neutrality" by granting a 


Dect tie neutrality o 


2 
Port 


anzlish government , adooting the same 


‘resolved to respect the neutrality 


only be in tne event oí some 


ie) 


But from sermeny tnere came no 


In spite of tne requests from Enslena 


free passage for Jerman Vroons through Belzium: 


the German government nromised to guarantee on 


of osece the ornersnio and 


pa 
t} 


ys 


indevendence of the 


riehtly end brevely 


(2) 


on tae next morning, 
Mer american Journal of International Law, Vol. ^. 7h 

Er analroev-Poo:, Mo.-0, printed in »imphlet of 

ocacion) 0 Insompliopal Jomilistion, danutry 1915, Nos: SG 
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cerne tast one or 


agemaziaea assurance at 


war and twelve montns tnere- 


Belgium so long 


Phe French zoverm.ent promotly 


note to Belgium on Luzust 


in return, 
the conclusion 
Randon 0 TES 


refused by 


ámorican 
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the german troops msrched into Bel>ium on the nretext of French 
aces. On tne Same day, the English covernment still insiste 

| 

| Moon tre same 9gsmrone tiat France had given. At once the ranly 

| Was ziven by Herr von Jazoy, the Imnerial cecretsry of state, thet | 
he "he was sorry to sav thst his answer must be no, 2º in consequence | 


Gi the Sermen troops nsving crossed the fmntier thot morning, 


| (E) | 
E Belsium nad already been violated". 
H | 
=| Undoubtedly, it was a violation of tae “reaty ot 1839 as well | 


Ras the luw of neutrality. sermany did not deny it. Professor 
| Garner of tne University oi Illinois nes careiully pointed out | 
H 
| that ‘tae German government readily equitted taat its act vas a 
| 

| 


violation of a treaty to wnich it was a perty and a violation of 


: Abe: À ana 
| a long establisned nrinciple of International Law, but Jjusti-ieu 
| tae act as one of military necessity." buch an argument of 


military or strategical interest was put forward in a perfect 
clear manner by Herr von Jagow in his historic interview with 
Sir E. Goschen, tie British Ambassador, and tne latter stated 


ime To Ll owins: 


Sorernment red been oblizsd to this sten, nemely, taat tney hed 
to advance into trance by taae nuickest ano easiest way, so as to 
Mb le to cet well ghead with tneir operations and endeavor to 
Strike some decisive blow as early 2s vossible. It wes a matter 
life ana deatn for tnem, as if they had zone by tne more 
southern route tney could not hsve noned, in view of the paucity 
or roads and tae strength of the fortresses to wave got tnrouzn 


f 
| "Herr von Jagor aseinirent into tar reasons my the Imperial | 
witaout formidable onpnostition entailing zreat loss of time. This] 


ciclo Mamer,cdimericancJonrnal of Internetionel Law, Vol.9, 
p.75. . 

COR anena té Book. No. 157, cited Garner, A.J.I.L. Vol. IX, 
pe mi. 


| (1) Disnaten of Sir E. Goschen to Sir Ed. rev, Aue. 8th, 1914, 


loss of time would neve meant time zeined by the Russians for 
beinz un their troops to the German frontier. navidity of 
action was tue great asset, while tnat of Aussis was an inex- 
haustible supply of troops. (1) 


In nis speech delivered in tne “eichstäge on 
1914, tne German Imperial vhancellor, Herr von Bethmena-Hdollweg 
made tue following statement: 


"e are in & state of legitimate defense. Necessity knows 
no law. Our troops have occupied Luxemburg end neve perhaps 
already nenetrated into Belgium. ‘his is against the law of 
nations. France, it is true, hes declared to Brussels that it 
is determined to resvect the neutrality of Belgium as long es 
its adversary respects it, but we know that France was ready to 
invade Belgium. France can afford to wait; we can not. A French 
attack on our flank in the region of the lover Rhine might nave 
been fatal. It is for that reason tnat we nave been comnelled 
to ignore tne just protests of the governments of Luxemburg 
and Belgium. The injustice which we thus commit we will repair 
as soon as our military objact has been obtained. "(2 


Here both the Imperial Secretary and the Imerial 


vhancellor save no reference to any overt act by France violating 


Bean neutrality. ilor dis the Farmn correspondence vith 
Belgion and #rench governments bring forvard uny evidence to 
substantiate tne supnosei French violation nrevious to German 
attack. 

In its ultimatum to Relzium, Auzust 2, the zerman govern- 
ment stated that "reliavle inforiation has been received by the 
German governwent to tne effect taat #rencn forces intend to 
march on th: line of the Leuse by Givet and Namur." It was 
theretore, "vermany's imperative duty to forestall tne attack 
(PP Communication of Sir dd. Soscnen to Sir Ed. Grey, cited 
Garner, American Journal of International Lav, Vol. IX ».77. 
(2) Daily Telegraph War Book; How tne war began, n.AAllil, 
Another translation of the Speech printeu in 2 pamphlet of 


American Association for International Conciliation, Nov. 1914, 
T 
No.84. 


of the enemy." oe uan um did notestate tre Sourcesor nature 
of the information and the assertion is supoorted by no proof. 
Sven when the German minister aroused the Belgian toreisn Office 
Mine. dead of night during the perio f | re hours of tae 
German ultima tum to Belzium were running, becaus> he nad been in- 
structed by his zovernment to inform Belzian government that "srene| 
weai had thrown bombs, and that a krench cavalry N had 

2 
erossed the frontier in violation of international law," z 
coulA not assert tnat those violations had occurred on Belgian 
territory; but ne coniessed tat it was in verneny. A few hours 
later, Baron von Schoen, the German Ambassador at Paris, in a 
farewell audience handed a letter to M.Viviani, the Frenen idinisterl 
of Foreign Affairs, which reads tnat "the German sdministrative 
and military authorities have remarked a certain number of defi- 
nitely hostile acts committed on Serman territory by French 
militery airmen. Several of these latter have mnifestly violated 
the “o Y of Belgium by flying over the territory of that 
comatey." (As: accusation, if substantiated, would be a rea- 
sonable justification for Germany to invade Belgium. But unfortun- 
ately for Germsny's defense on this ground, absolutely no evidence 
worthy oi the name hes heen forthcoming. 


Later the sermre msde the charge that as early as July 


2oth Liege was full of french soldiers. Another crarse was made 


Belgian Grey-Book No. 20 (July 24-Auzust 29, 1914) 
My " Ar Ho. Pal ( ır a “1 20 11 
Both printed in Pamphlet of American Association for Inter- 
mL iona! Jonciliation, January, 1915, No. 86. 
(3) zrencn Yellow Book, No. 147. 


EA 


tnat two wounded #renchmen had been found in Namur who said their 
regiment, tne Korty-sifth, was brought to Namur as early as July 
30th. Again tnere was a further charge that there were quantities 
of British artillery ammunition stored as early as tne year of 1913 


bala) 
in Maubeuge, a trench fort on tne Belgian frontier. If these 


4 


charges had heen in Accord vith fact, Germany would he ve been 
Meriectly justified in disresardins the treaty of 1839 as well as 
Belgium! risnts as a neutral state. Unfortunately to tnese cnarzes 
the Belzian i.inister of Tar replied that before Auzust 3rd, not o | 
2 
Meee irench or Englisn soldier nad set foot on Belgian territory. 
Then sll those charges seem Scarcely valid unless they are sub- 


Siamtiaed by facts. 


Much hes peen made of the alleged discovery after the 


ION 01 Belgium oí papers indicating tnat Belgium hed ceased 
to be neutral and was ita Sin Gliienct®wit h ® 

Peed for the protection of Belgium against Germany. In his 
remarzs introductory to the secret papers, Yr. Dernburg stated: 
"the Imverisi Chancellor has declared tnat tnere was irrefutable 
proof that if sermany did not march tnrouzh Belzium her enemy 


would. pe eee as now being produced, is ot the strongest 
ÓN i 
character." “his Belgium, France end Great Britein have 


otíiícially denied and firmly stated thet it is of a private end 
(4) | 
unauthor ized character. 


Bernherd Dernbure, Fermanv end the War, publisaed 

Ber rl, DP. 2, 24, do. 

London Times (Yeekl: edition) Cet. 2, 1914. 

[aes ass Of BelFiumn, in Bh? Jizht o? official revorte Yound 
e cn vas oT MWelz16n sovernrent, with an introduction 
Dyeer. Bornbure enc & cofment of the Mortn-Ferrman 3nzetíie. 
NINAS LOC, tic Dinloeer of the Ter of 1214, pm. 399-411. 


J 


On, 

Sron tiie above attempts €t expleni.tion, we find no reference 
to ny Overt act by france violatinz Belgian neutrality end the 
Meeertion mde by Jermany is not eumpnorted by any strong procf. 
miy be well said taat the sole sreument npon which the Jerman 
government relies to justify its action in Belzium is the 
mecessity arisinz from certainty of French intention and miscalcu- 
lation oí the slleged events. At this point we must not orret 
met tne excuse of necessity can serve us a justification only 
When there actuellyr is à necessity as ve have discussed at a 
Aisne tn in tan first two chapters of this essay. 

Mite not Suffice that ta? one who disregards the ordinary rules 
pmepOced Such a necessity to exist. 

in this present war re was really no necessity for 
ne wie neutrality ol Belztium, since -rance nad just 
recently given ner solemn worx tnat sne would ovterve tne Belgian 
Meuprelity provided sermany lollowed & like course. It mèy be 
conceivable taat rrance nizht neve rrepared to invade Gernany 
Tiaroueh Belgium in case of a German violation of Belzian neutralit 
but this France did not eitner. “ne best answer to all the claims 
ena alleszations mede by Germany is the fect tnat even efter 
germany had entered Belgium's territory, it was several weexs 
before the French troons could come up to render effective 


a) 
assistance. furthermors, there was en alternative plan to 


In a psmphlet "The Truth about Germany" edited by eleven 


= ie assistance of thirty four 


Ul eovewel 1, Cha Dinlomacy of the War of 1914, pp.418, 520. 
a 


Je 


= 


Sa, 
Omer publicite, i satel Rs nen eram nition is involved in 
Power on imo frontiers 2eainst rence and against bussia. This 
struesle can only he brought to a successful issue by overcoming 
inst One power with All ovr strenzth anã tren tre eo 
Recording to this statement, Germany would heve anotner verfectly 
feasible plan ot campeisn, tnat is to say, she mizht nave confined 
ner offensive oneration to tne seastern frontier and remsined on the 


Meme sive on the West. LIT she nad tollowed tais olan, the 


Belzian question woula not nave arisen. “nerelvre tne invasion 


of Belgium was not necessary to the preservation oí tne erman 


nation. As to sermany's claim that Belgium was in alliance witn 
France and Great Britain, what has Germany been able to rove? 
"Only that British military attaches had concerted with Belgien 
military authorities plans of joint action ageinst German invasion. 
RE as is insisted, no consultations were held with Sernan mili- 
tary attechés to provide for tne defense of Belgian neutrality 
azainet erence: or British invesion, what does that nrove? Only 
that the Belgians knew well eee rizatlv on «nien side 

Mere neutrality was menaced.” “Sven granting thet such an 
@itvence were in existonce, it is nermissihle in the eves of law. 
Rivier says, "the neutrolized stete should conclude defensive 
alliances, not certainly such taat would oblige it to defend its 
ally, but alliences in which the ally vould be bound to defend 


(3) 


tne neutral state." "his, however, Belgium did not. Ir sne 


¿ruth about cermany, facts about the war, pp. 
Munroe Smith, Military Strategy aad Diplomacy, 
Be pes quaterly, Vol. XM p. 59 (2915). 
A. Rivier, Principes Vol. II p. 60 (1896) 


"he wrong, I speak openly, gentlemen, the wrong we neve done a 

| al 
Belgium will be rignted when our military ends ere cepa Ei 

To say that on August 3rd, 1914, Belgium had ceased to 

be neutral and virtually in alliance with France end Great 
Britain, or her neutrality had been violated by France previous 
to the German attack is cn assumption the proof of which is not 
yet and never will be forthcoming. If they were so notorious 
Gmere would be no need of any doctrine of Xrieesraison to justify 
the German invasion. ‘The historic interview of the Imperia 
Secretary of State with the British imbassador snd the straisht- 
forward declaration of the Imperial Chancellor to the Riechstag 
have at least the merit of frankness. "Necessity knows no law" 
epoeered in those hours of warlike ent nusiasm to be a suf ficient 
Se for a Crime which success would justify. n= «teichstag 


receivea tnese words with unanimous &pplause. ¿ne german people 


tnus considered itself satisfied. ‘Whe German writers and jurists 


hed set to work; they have arranged an argument of notstand or 
state of necessity to defend the action of tneir government. 
Proressor Aohler says, "Germany did not threaten the 2ssential 
interests of Belgium, that the ultimetum drawn uo in conformity 
with the exigencies of notrecht, offered to indemnify Belgium 
for all the damages caused by German troons am that when the 
recxoninz should be made, of the tro alternatives mentioned, 

the stretegical interest of the tmnire annesred to be more 
important taen the interest znich 3el*ium miznt consider imnlied 


eb te lay lolebility of ner 


her neutrelity." In snother pleca, i ys agai) Lt "germe 
Mizht appeal to the riznt of necessity; this right authorized 
her to invade Belgium; in i to this necessity former treaties 
had no longer any weight." j Dr. Yernburs holds the same view; 
he says, "Treaties must be sacred, vermany nas never been che reed 
Witn violating treaties. It was never proclaimed, except in ‘es 
3 
Belgian case, tnat necessity justifies the breaking of aE 
Protessor Niemyer of the University of Xiel holds a similar 
Opinion. In one of his recent articles entitled "Internetionsl 
Law in War" he has gone to the lenzth of saying that "one is 
quite rignt in insisting for those treaties made for tne event 


Of war tnat they are called into oneration by a state of wa 


arising, yet one dare not zo further and attribute to them too 


high a degree of validity; one dare not say they are more fire- 


prooí because they sre esnecially mode to endure tne fire of 
war. Cn the contrary, those agreements mde for war stand in a 
most dangerons dependence unon tre crisis in internetiono1 law, 
which arises as every great war breaks out. They are immediately 
end seriously tnreatened by tet ruling mistress of war: 'kriegs- 
anson! wnich sits in all such azreements nidden like a secret 
wo Im treat suudenly grows to giant size anu swallow tne whole 

(4) 
Tone." 

such an excuse or necessity is entirely irrelezant, for 
Peis irreconciligble with the very object and raison d'etre of 

) Ye visscher, Belzium's Vase, pp. 

(2) "1 n " ue 
(3) Dernburg, Sermany and the War, p. 21. 


(4) Niemyer, International Law in War, in Michigan Law Beview, 


international law end international treaties. sermsny's guilt 

is universally recognized. It becomes more and more evident thet 
her zovernment has violated the lew and that it nes miscalculst 
events. Her pleg of necessity to justify tie invasion of Belrium 
mey fino favor bsfore the douse of pharisees, but can not be 
considered before tne forum of Intermtional Law. It has been 
Sonaemned by all writers as well Ss by tne vublic oi tne whole 
G@aviltzed world. ¿ven in Austria and Fermany, this dubious 
justification hes not commended itselí to ima rtisl minds with 
Tue same force. A Duten professor wrote to tne Xoelnische 
Zeitunz, seying, "wnen Germany violetea tne neutrality of 

[eee very indigznent. out I was partially vonvilisted" 


(1) 


vhéncellor's plea ot necessity. Professor Lummasch of tne 


eeens ity of Vienna, nas loudly protested against tne violetion 
ja MEN) 
Of treaties in the ne me of military necessity. rurtnermore, 


it às of special interest to note that the Gernan plea of 
necessity in tne case of Belgium is even contradictory to one 
Si tne few rules of war to wuicn the milit:ry necessity or 
krieesraison of the erman veneral Staff will sanit no excent ion; 

SANS: - 

o bel iiceroent states agave to respect the inviolabilitr 

IA Pp neutral and the undisturbed exercise of its sovereiznty 
te home aifairs, ana to abstain fromeny attuc« upon the same, 


even if the necessity of war ‘or kriezsraicon), should maske such 
an attacz desirable .(3) 


Besides tne unjustifieble violetion of Belgian neutrality 
Biere ace numerous lewless proceedings oi tne serman armies in 
Mer wOrk “un, Dee. 27, 1914, cited Stowell, the Timlomacy 
Or tie mer of 1914, p. 446 note. 


De visscher, Delgium's dese, p. 34. 
Korean, vernon Wer Book, p. 150. 


Belgium end frence end of tae terman nevel forces at sea, 


we pointed out in the preceding chapter, tne Jerran Jovernment 

has given instruction to its soldiers that kriegsraison nermits 

all means of destruction and violence, it is taen not a msiter of 

wonder to expect tnat tne Jermen solaiers will not tsil to produce 

examples oz comuct suitable to such instructions. In this great 

war, tue breaches of lew committed by tne 3ernan soldiers are very 

t 

numerous in number. In addition to the violation of neutrality, 

there are "the refusal to recognize certein legitimtely enrolled 

combatants, tne system of terrorism; the bombardment on lend, 

naval and aerial, of undefended placed; the indiscriminate 

destruction and devastation of towns and villages; the deliberate 

attacks on protected buildings, such as cathedrals and other 

Churches, museums, libraries, hospitals, vrivate dwellings; the 

unrestrained outrages on the civil population, including vonen 

ea ren; the forcing of civilisns to sive information, to 

Bet 38 Screens against the attacks of their om soldiers, and 

GO merform various vrohibited services; the use of dum-dum 

ema explosive bullets, tra use of asphyxistinz sases, the poiso ninel 

Cs, tho hurline of blazing petrol; tre disrezard of the 

Mis” leg; tae abuse of tira ked Yross; the Me Ati ruses 

OfWer; tue lawless application oi the arbitrary principle of ‘war 

treason'; the exorbitant ronuisitions and contributions, the 
seizure of vrivate proverty, piliage; the arrest and ill- 

trestr mt Ol hommes, tas imposition of collective venaliies, 

the excessive ceverity end unorecedented arrogance oi ths 


commanders end Srmies durinz tne occupation of their advorearies' 


> < ce 


56. 


territory; tne shooting of jsoners o“ War and Sounded, the 
attack of a hospital shin; the attack on merchantmen without 
providine for tne Security of those on borda, the destruction 
Oi fisninz-vessels; tiie indiseriminäte laying of mines on tie 
hen sea, the unwarranted extension of the maritime area of 
implying illegal interference with ey Ssmispäng, and other 
l 1: 

contraventions of internationel lew." 

Such u. acts es nave just been mentioned are not 
isolated cases, but they are committed repeatedly. "nat is the 
excuse of.ered- by the violators for their barbarous conduct? 
he German soldiers will undoubtedly say that if they ure not 


rewediatory measures tacy are certainly the measures authorized 


by "military necessity" or kriegsraison. AS we have seen it 


before, in German mind, kriegsraison is tne nredominating, tne 
exclusively sovereign factor; everything else must be unhesi- 
Mansy sacrificed to its demands. In this ereat war, ss 
Professor Johnson of “olumbia University says, “is was 

soldiers PRC murderei innocent hostages from 'military 

M destroyed much of Louvain from ‘military necessity', who 
vióleted over rule of civilized warfare and numenitv in Belzium 
trom 'militery aecessitr', no executed e noble inzlish nurse 
from military necessitv', who wrecxed nriceless monuments of 
isa tion in France from 'wilitery necessitr', rho nave 
Gropped bomos rrom the sw in tae darkness upon the sleeping 
Bonen end children in uatortiiied places enc Bleurniered nundreds 
of iunocent non-combatants from ‘military 


Phillipson, Interr@tional Law ana the 
299, for details see pp. 142-392. 
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bles at tne breast and their innocent mothers si 

Peer ins to @ waters crava in mid-ocesn from 'militar” 

Mess ity', end hno heve defended every varharous act, every 
humenity on the specious sano selfish plea that it 

(1) 
fete justifica by ‘military necessity'." 
reed, such an Spnlication of the doctrine of militarv 
Mecessity Without restriction is directly contrary to tre whole 


trend of human civilization and is in contlict with the entire 


Stra@cture ot international law. We nave noted in the vreceding 


chapter tnat military necessity can nuve no onerative iorce 


@s against positive pronibitions. But, on the CcOntcary, tie 
measures of kriegsraison are akin to the older börtarous methods 
of making war which were thought to nave been banisned from the 
world for ever. ‘thus it breaks down e11 the existing conven- 
tions and long-established usages of war. It has shocxed the 
whole civilized world and turned the tide of sentiment against 
Germany more strongly then ever. To conclude, it may be well 
ENO tnot Kriessraison may evade 211 the laws in existence, but 
cen not wultin@tely arrost the judsment which the ideals end 


the sentiments of menkind dictates. 


Y. Jonnson, Plain words from America, published by 
Hodder anã Stoughton, London, lew York and Komon so , LOM. 


-* DOUTATNE OF MILITARY NECEYLSITY *- 
FA RARA CR A 


C ONC EUSTON 


SIR IS A DA RI EC ST RE LED ARI A SL ESE! PRAT EIA ELE OTA A a PI | 


CONCLUSTON 


The doctrine of military necessity has now been set forth in 
its essential details. Its interpretation and avplication in 
different countries have been explained und we have their re- 
spective contentions both in the writings of their own autnorities 
Mea in the manuals of their own governments. The examples of 
Genamct suitable to such instruction have been brought to the 
Mer of the civilized world. 

Mee, what the corclusion will be it is not difficult for us 
mo meach. de, stucents of international law, are to do justice 
Gor the world. Our ears are not too greatly acafened by the 
roar of the cinnon nor our eyes too blinded by the smoke of the 
Neto. We should be able to reach a clear and just conclusion 
"without fear, favor, or affection." 

Mie nature Of the conclusion is already apparent, but it 
mey be itemized es follows: 

1. In generel, the vrinciple of self-preservation is 
Peceenized in international law as a justification for certain 
exceptional actions which would otherwise be unluwiul, but is 
dimrved to tre case of practical necessity for self-defence, 
instant, overwhelming; leaving no choice of meuns und no time 
mer deliberation. 

Nas io. the principle of military necessity, it is suf- 
Mol obvious that the international law of war is alwars 


the result of = compromise between the nrinciples of humanity 


Ore nesbesity. fherefore it can Lave no operative force as 


— 


yw 


E o erre rr mai eme 


@eeinst positive prohibitions. “he hague Conventions und the 
male of the United States, Great Britain etc., ecopt this 


correct view. 


Dc e 


mm oe German Goctrine of Kriegsmaicon proceeds upon 
Baoeber theory; the necessity of war overrules the law of war. 
noveno the doctrine is maintained by German writers of anthor- 
Mey end officially countenunced by the German government; but 
Be unanimous ly reprobateê by english and american writers, 
ERROU penerelly accented br those of other countries even of 
Formar y . 

E ne cage of Belgium is neitner a case of justifiable 
RR orosSrvatio. ner cue oi military necessity. The aunnlicetion 
Nte ssrelson without restriction is entirely irrelcva.t, lor 
e Giametrically obposed to the very object and raison d': tre 
Of international law and treuties. 

D. The unlawful acts of the German armies have encecked the 
whole World ana tirneu the tide vf sentiment against vernady more 
ely than ever. From its attempts tu cover illugitimate ects 
ea terine the ples oí military necessit, in oruer to justify 
NS sat the bar of public opinion an. guin the moral symeatry 


IS Oria, it ¡8 seen what Jeifcrcor c:..wo u "decent reerect 


6) 


er opinion of mankind” is still a thignty fector in humen 
TE, ont ma; we conclude this distussion ix saying that 


REU ac not necessarily right; wna right ic 21.11 the sovere.gntiy! 


or. earth. 
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